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[bookmark: _GoBack]Interim Policy on Allocation Planning, Change 2

[bookmark: _Toc466961399][bookmark: _Toc466963303][bookmark: _Toc467239206]REFERENCE
Workforce Innovation and Opportunity Act of 2014 (WIOA) Sections 102, 127, 128, 133, 182, 189; 20 CFR §§ 675.300, 683.110, 683.130, 683.135, 683.140; TEGL 13-12; TEGL 23-14; TEGL 29-14, Change 1; TEGL 38-14; Combined State Plan for Nebraska’s Workforce System, July 1, 2016 through June 30, 2020 (Combined State Plan)

[bookmark: _Toc466961400][bookmark: _Toc466963304][bookmark: _Toc467239207]BACKGROUND
WIOA Section 102(b)(2)(C)(iv) requires that the Combined State Plan describe the methods and factors NDOL will use in distributing funds to local areas for the Adult, Dislocated Worker, and Youth programs.[footnoteRef:1]  [1:  WIOA Section 102(b)(2)(C)(iv)] 


[bookmark: _Toc466961401][bookmark: _Toc466963305][bookmark: _Toc467239208]CHANGES
This Change 2 establishes and implements the following material changes to the provisions of the Interim Policy on Allocation Planning, Change 1:

· Section 1, Definitions, was relocated to the end of the policy as ATTACHMENT A – Definitions, and now includes definitions for:
· declining industries;
· excess UI;
· farmer/rancher hardship;
· long-term unemployed;
· pay-for-performance contract;
· pay-for-performance contract strategy; and
· UI.
· Section 2B, Allocations to the Local Areas, now includes information on the pay-for-performance exception to the availability of program funds.
· Section 8, Transfer between Adult and Dislocated Worker Funding Streams at the Local Level, is revised to clarify the process by which local boards may request a transfer of funds between the Adult and Dislocated Worker funding streams.

[bookmark: _Toc466961402][bookmark: _Toc466963306][bookmark: _Toc467239209]ACTION
This policy will be final after a 10-day review period.  Questions and comments must be submitted in writing to the WIOA policy mailbox at ndol.wioa_policy@nebraska.gov.

[bookmark: _Toc466961403][bookmark: _Toc466963307][bookmark: _Toc467239210]POLICY
This policy establishes:

· the methods and factors NDOL will use in distributing funds to local areas for the Adult, Dislocated Worker, and Youth programs; and
· the criteria for and requirements of: 
· reallocation of funds to local areas;
· recapture and reallotment of funds allotted to Nebraska; and
· transferring funds between Adult and Dislocated Worker programs.

This policy is organized into eight (8) sections, and includes one (1) attachment:

1.	Distribution Timing	2
2.	Availability of Funds	3
3.	Methods and Factors of Distribution	3
4.	Availability of Funds	4
5.	Return of Funds after the Period of Performance	4
6.	Reallocation of Funds to Local Areas	5
7.	Recapture and Reallotment of Funds Allotted to Nebraska	5
8.	Transfer between Adult and Dislocated Worker Funding Streams at the Local Level	6
ATTACHMENT A – Definitions	8


1. [bookmark: _Toc467239211]Distribution Timing

A. [bookmark: _Toc466963309][bookmark: _Toc467239212]Youth Program Funds

Funds for Youth program activities for the next program year that begins July 1are available on or after April 1.[footnoteRef:2]  Effective July 1, 2015, all WIA Youth participants who are still enrolled in the WIA Youth program must be considered eligible for the WIOA Youth program, even if the participant would not otherwise be eligible for WIOA.[footnoteRef:3] [2:  WIOA Section 189(g)(1)(B)]  [3:  TEGL 23-14] 


B. [bookmark: _Toc466963310][bookmark: _Toc467239213]Adult and Dislocated Worker Funds

Adult and Dislocated Worker program funds are allotted on a program year and fiscal year basis: 

· base funds (program year)
· The first allotment becomes available for obligation on July 1 and is commonly referred to as “base funds”. 
· advance funds (fiscal year)
· The second allotment becomes available for obligation on October 1 and is commonly referred to as “advance funds”.


2. [bookmark: _Toc467239214]Availability of Funds

A. [bookmark: _Toc466963312][bookmark: _Toc467239215]Allotment to the State

Funds allotted to NDOL for the Adult, Dislocated Worker, and Youth programs are available for expenditure by NDOL only during that program year and the two (2) succeeding program years.[footnoteRef:4]  [4:  WIOA Sec. 189(g)(2)(A), 20 CFR § 683.110(b)] 


B. [bookmark: _Toc466963313][bookmark: _Toc467239216]Allocations to the Local Areas

Except as described below, funds allocated by NDOL to local areas for a program year for the Adult, Dislocated Worker, and Youth programs are available for expenditure by the local areas only during that program year and the succeeding program year.[footnoteRef:5]  Local areas must expend funds with the shortest period of availability first (i.e., first in first out) unless otherwise authorized in a grant or cooperative agreement or subsequent modification.[footnoteRef:6] [5:  WIOA Sec. 189(g)(2)(A), 20 CFR § 683.110(c) ]  [6:  20 CFR § 683.110(a)] 


Pay-for-Performance exception.  Funds budgeted by local areas to carry out WIOA pay-for-performance contract strategies remain available until expended.[footnoteRef:7] [7:  WIOA Sec. 189(g)(2)(D)] 



3. [bookmark: _Toc467239217]Methods and Factors of Distribution

A. [bookmark: _Toc466963315][bookmark: _Toc467239218]Adult and Youth Funds

NDOL uses the standard allocation formulas listed below for distributing Adult and Youth program funds to the local areas. The thirty (30) percent discretionary method will not be a part of the process.  In allocating the Adult and Youth funds to local areas, NDOL will allocate:[footnoteRef:8]  [8:  WIOA Section 128(b)(2)(A)(i), WIOA Section 133(b)(2)(A)(i)] 


· 33 1/3% of the funds on the basis of the relative number of unemployed individuals residing in areas of substantial unemployment in each designated area, compared to the total number of unemployed individuals in all such areas of substantial unemployment in the state;
· 33 1/3% of the funds on the basis of the relative excess number of unemployed individuals in each designated area compared to the total excess number of unemployed individuals in all designated areas; and 
· 33 1/3% of the funds on the basis of the relative number of disadvantaged youth or adults, compared to the total number of disadvantaged youth or adults in the state.

B. [bookmark: _Toc466963316][bookmark: _Toc467239219]Dislocated Worker Funds

Table 1 details the allocation formula used by NDOL to allocate of Dislocated Worker Funds to each local area, which will be instituted beginning with allocations for Program Year 2015 (July 1, 2015 through June 30, 2016).[footnoteRef:9]  [9:  WIOA Sec. 133(b)(2)(B)] 


Table 1. Dislocated Worker Allocation Formula
	Allocated Factor
	Weight

	UI
	15%

	Excess UI
	15%

	Long Term
	20%

	Dislocated Workers
	20%

	Declining Industries
	5%

	Farmer/Rancher Hardship
	5%

	Enrollments in Dislocated Worker programs
	20%

	Total
	100%



Note:  Definitions for terms in Table 1 are provided in ATTACHMENT A – Definitions.


4. [bookmark: _Toc467239220]Availability of Funds

NDOL’s Office Financial Services will notify local boards in writing of the availability of Adult, Dislocated Worker, and Youth program funds. 

A. [bookmark: _Toc466963318][bookmark: _Toc467239221]Base Funds

Base funds must be made available to the local board on the latter of:[footnoteRef:10] [10:  WIOA Sec. 182(e)] 


· thirty (30) days after the funds are made available to NDOL; or 
· seven (7) days after the date of approval of the local area plan. 

B. [bookmark: _Toc466963319][bookmark: _Toc467239222]Advance Funds

Advance funds must be made available to the local board on the latter of:

· thirty (30) days after the funds are made available to NDOL; or 
· seven (7) days after the date of approval of the applicable required local area plan modification.[footnoteRef:11] [11:  Ibid] 



5. [bookmark: _Toc467239223]Return of Funds after the Period of Performance

Funds not expended by a local area during the two (2) year period described in Section 2 of this policy must be returned to NDOL.[footnoteRef:12]  This does not apply to funds used by the local area to carry out WIOA pay-for-performance contract strategies. [12:  20 CFR § 683.110(c)(2)] 


Funds returned to NDOL are available for expenditure by NDOL for:

· statewide projects; or
· reallocation to local areas that have fully expended their allocation of funds for the same program year.

6. [bookmark: _Toc467239224]Reallocation of Funds to Local Areas

If NDOL, after consultation with the Nebraska Workforce Development Board, elects to distribute among the remaining local areas any recaptured Youth, Adult, and Dislocated Worker program funds,[footnoteRef:13] the following provisions apply: [13:  WIOA Section 128(c) and 133(c), 20 CFR § 683.140(a)] 


· For the Adult, Dislocated Worker, and Youth programs:
· The amount to be recaptured from each local area for purposes of reallocation, if any, must be based on the amount by which the prior year’s unobligated balance of allocated funds exceeds twenty (20) percent of that year’s allocation for the program, less any amount reserved (up to ten (10) percent) for administrative costs. 
· Unobligated balances must be determined based on allocations adjusted for any allowable transfer between funding streams. 
· The amount to be recaptured, if any, must be separately determined for each funding stream.[footnoteRef:14] [14:  20 CFR § 683.140(b)] 

· To be eligible to receive recaptured Adult, Dislocated Worker, and Youth program funds under the reallocation procedures:
· A local area must have obligated at least eighty (80) percent of the prior program year’s allocation, less any amount reserved (up to ten (10) percent) for administrative costs, for Adult, Dislocated Worker, and Youth program activities, as separately determined.  
· A local area’s eligibility to receive a reallocation must be separately determined for each funding stream.[footnoteRef:15] [15:  20 CFR § 683.140(c)] 



7. [bookmark: _Toc467239225]Recapture and Reallotment of Funds Allotted to Nebraska[footnoteRef:16] [16:  20 CFR § 683.135] 


The Secretary of the U.S. Department of Labor determines, during the second (2nd) quarter of each program year, whether a state has obligated its required level of at least eighty (80) percent of the funds allotted under WIOA Sections 127 and 132 for programs serving adults, dislocated workers, and youth for the prior program year.  The amount to be recaptured from each state for reallotment, if any, is based on state obligations of the funds allotted to each state under WIOA Sections 127 and 132, less any amount reserved (up to five (5) percent at the state level) for the costs of administration.  Any recaptured amount is separately determined for each funding stream.

The amount available for recapture must be equal to the amount by which the unobligated balance of the state allotment, at the end of the program year prior to the program year for which the Secretary’s determination is made, exceeds twenty (20) percent of the allotment for the prior program year.[footnoteRef:17] [17:  WIOA Sec. 127(c)(2) and 132(c)(2)] 


NDOL must prescribe equitable procedures for making funds available from the state and local areas in the event that Nebraska is required to make funds available for reallotment.[footnoteRef:18] [18:  WIOA Sec. 132(c)(5)] 


8. [bookmark: _Toc467239226]Transfer between Adult and Dislocated Worker Funding Streams at the Local Level

If authorized by NDOL, a local board may transfer up to and including one hundred (100) percent of the funds allocated to the local area for Adult and Dislocated Worker employment and training activities between Adult employment and training activities and Dislocated Worker employment and training activities.[footnoteRef:19] [19:  WIOA Section 133(b)(4); 20 CFR § 683.130(a)] 


The local board may not transfer funds to or from the Youth program.[footnoteRef:20] [20:  20 CFR § 683.130(b); TEGL 29-14, Ch. 1] 


A. [bookmark: _Toc466963324][bookmark: _Toc467239227]Transfer-request Procedure

NDOL authorizes any requested transfer of funds between the Adult and Dislocated Worker programs through the local area plan modification process.

The local board is required to submit a plan modification package, which must include:

1. a cover letter providing: 
a. the reason for the modification;
b. an up-to-date analysis of program-year obligations and expenditures;
c. an explanation of how the transfer benefits the local and regional workforce system;
d. the proposed effective date of the modification;
e. a brief description of the modified sections of the local area plan;
f. a description of any deletions from the original local area plan; and
g. identification of the applicable program year and fiscal year; 
2. a dated and signed local area plan signature page indicating joint submission and approval by the local board Chair and local area Chief Elected Official (CEO):
a. all local area plan modifications must be approved by the local board and must follow any review processes described in the local area CEO agreement; and
3. newly prepared local area plan assurances;
4. all modified pages of the local area plan; 
5. if applicable, updated local area plan attachments, including Budget, Participant, and Exit Summary attachments;
6. any public comments that express disagreement with the plan modification must be included with the local area plan modification request; and
7. an assurance that hard copies of the complete modification and signature page will be kept on file at the local area administrative office and will be available for review upon request.

The local area plan modification package must be submitted electronically to NDOL’s Office of Employment and Training at the following email addresses:

· Joan Modrell, Director, Office of Employment and Training at joan.modrell@nebraska.gov; and 
· NDOL’s WIOA policy mailbox at ndol.wioa_policy@nebraska.gov. 

B. [bookmark: _Toc466963325][bookmark: _Toc467239228]Review and Approval Procedure

For requests to transfer thirty (30) percent or more of the total program year allotment from a program, the local area plan modification package must be:

· reviewed and recommended for approval by the local board and the Nebraska Workforce Development Board and 
· reviewed and approved by NDOL. 

For requests to transfer less than thirty (30) percent the total program year allotment from a program, the local area plan modification package must be:

· reviewed and recommended for approval by the local board; and
· reviewed and approved by NDOL. 

The local area plan modification is not approved until approval is given by NDOL.

[bookmark: _Toc466963331][bookmark: _Toc467239229]DISCLAIMER
This policy is based on NDOL’s reading of the applicable statutes, regulations, rules and guidance released by the U.S. Government and the State of Nebraska.  This policy is subject to change as revised or additional statutes, regulations, rules and guidance are issued.


[bookmark: _Toc467239230]ATTACHMENT A – Definitions


1. [bookmark: _Toc466963333][bookmark: _Toc467239231]Area of Substantial Unemployment[footnoteRef:21]  [21:  The determination of an ASU is defined by the Bureau of Labor Statistics, using tracts defined by the US Census Bureau. The contiguous area required for the ASU is comprised of contiguous census tract areas defined by the most recent U.S. census. ] 


“Area of Substantial Unemployment” (ASU) any area that is of sufficient size and scope to sustain a program of workforce development activities carried out under WIOA Title I-B [Workforce Investment Activities and Providers] and that has an average rate of unemployment of at least 6.5 percent for the latest July 1 – June 30 program year, as determined by the U.S. Secretary of Labor.  Determinations of areas of substantial unemployment must be made once each fiscal year.  An ASU is a contiguous area with a current population of at least 10,000 and an average unemployment rate of at least six and one-half (6.5) percent for the 12-month reference period.[footnoteRef:22] [22:  WIOA Section 132(b)(1)(B)(v)(III)] 


2. [bookmark: _Toc466963334][bookmark: _Toc467239232]Authorized Amount

“Authorized amount” means the amount allotted to each local area for their purposes, of providing both program and administrative services.[footnoteRef:23] [23:  NDOL Issuance of WIA allotments to Local Areas, 7/1/2013] 


3. [bookmark: _Toc467239233]Declining Industries

In Table 1 of the policy, “declining industries” refers to the reduction in the number of jobs within given industries.  Calculation of declining industries is based on Industry Projections (short term method) for the latest projection years and the most recent, available Monthly LMI[footnoteRef:24] Managers Survey, Rapid Response/WARN[footnoteRef:25] and published layoffs. [24:  LMI refers to NDOL’s Office of Labor Market Information.]  [25:  WARN refers to Worker Adjustment and Retraining Notification Act.  WARN offers protection to workers, their families and communities by requiring employers to provide notice 60 days in advance of covered plant closings and covered mass layoffs. This notice must be provided to either affected workers or their representatives (e.g., a labor union); to the state dislocated worker unit; and to the appropriate unit of local government.] 


4. [bookmark: _Toc466963335][bookmark: _Toc467239234]Excess Number

When used in relation to the excess number of unemployed individuals within the state, “excess number” means the higher of the number that represents the number of unemployed individuals in excess of four and one-half (4.5) of the civilian labor force in the state or in areas of substantial unemployment in the state.[footnoteRef:26] [26:  WIOA Section 132(b)(1)(B)(v)(VI)] 


5. [bookmark: _Toc467239235]Excess UI

In Table 1 of the policy, “excess UI” means the average unemployment rate in each county as compared with the average unemployment rate for the state. In counties with a higher unemployment rate than the state average, a count of individuals in excess of the state average is taken. In addition, where there are areas of substantial unemployment in a county, the relative number of unemployed individuals who reside in the area of substantial unemployment above the state average is considered and the larger of the excess number of individuals in the county or area of substantial unemployment is taken. 

Calculation of excess UI is based on the most recent, available program year data.  This data is accessed through the Local Area Unemployment Statistics (LAUS) Program.

6. [bookmark: _Toc467239236]Farmer/Rancher Hardship

In Table 1 of the policy, the term “farmer/rancher hardship” refers to the count of Chapter 12 farm bankruptcies and count of individuals with net earnings of less than or equal to the average of metro and non-metro seventy (70) percent most recent Lower Living Standard Income Level for a family of three.  This data is accessed through US Bankruptcy Court, District of Nebraska and IMF/IRTF Extract Schedule F for most recent available tax year. 

7. [bookmark: _Toc466963336][bookmark: _Toc467239237]Long-term Unemployed

In Table 1 of the policy, “long-term unemployed” refers to individuals who have been looking for work for 27 weeks or more.

8. [bookmark: _Toc466963337][bookmark: _Toc467239238]Minimum Percentage 

A. [bookmark: _Toc466963338][bookmark: _Toc467239239]Adult and Youth Activities 

The local area must not receive an allocation percentage for a fiscal year that is less than ninety (90) percent of the average allocation percentage of the local area for the two preceding fiscal years. Amounts necessary for increasing such allocations to local areas to comply with the preceding sentence must be obtained by ratably reducing the allocations made to other local areas.[footnoteRef:27] [27:  WIOA Section 128(b)(2)(A)(ii) and 133(b)(2)(A)(ii)] 


B. [bookmark: _Toc466963339][bookmark: _Toc467239240]Dislocated Worker Employment and Training Activities 

The local area must not receive an allocation percentage for fiscal year 2016 or a subsequent fiscal year that is less than ninety (90) percent of the average allocation percentage of the local area for the two preceding fiscal years. Amounts necessary for increasing such allocations to local areas to comply with the preceding sentence must be obtained by ratably reducing the allocations to be made to other local areas.[footnoteRef:28]  [28:  WIOA Section 133(b)(2)(B)(iii)] 


In order to avoid shifts in funding levels to the local areas, NDOL must implement the minimum percentage provision provided by the Secretary of the U.S. Department of Labor for Adult, Dislocated Worker, and Youth funds. 

9. [bookmark: _Toc466963340][bookmark: _Toc467239241]Notices of Obligation (NOOs)

The U.S. Department of Labor’s Employment and Training Administration’s Grant Officer notifies NDOL of the amount of funds that must be obligated and allocated through NOOs. Obligations and costs may not exceed the amount obligated by the NOO unless otherwise modified by the grantor. 

10. [bookmark: _Toc466963341][bookmark: _Toc467239242]Notices of Obligational Authority

NDOL, as the pass-through entity, provides funding authority to each subrecipient through Notices of Obligational Authority (NOAs). NOAs inform subrecipients of the Federal award information including amount of funds, Catalog of Federal Domestic Assistance (CFDA) number, award name, and award year. 

11. [bookmark: _Toc466963342][bookmark: _Toc467239243]Obligations 

When used in connection with a non-Federal entity’s utilization of funds under a federal award, “obligations” means orders placed for property and services, contracts and subawards made, and similar transactions during a given period that require payment by the non-Federal entity during the same or future period. Obligations must be reported on the required U.S. Department of Labor form, such as the ETA-9130 form.[footnoteRef:29]  For purposes of reallotment, the following will also be treated as obligations: [29:  2 CFR § 200.71; 20 CFR § 683.135(c)] 


· amounts allocated by NDOL to the local areas under WIOA Section 128(b) and 133(b) [Within State Allocations]; and
· inter-agency transfers and other actions treated by NDOL as encumbrances against amounts reserved by NDOL under WIOA Sections 128(a) and 133(a) for statewide workforce development activities.[footnoteRef:30] [30:  20 CFR § 683.135(c) ] 


12. [bookmark: _Toc466963343][bookmark: _Toc467239244]Pay for performance contract

A “pay-for-performance contract” is a type of performance-based contract that:

· may be entered into only when it is part of a WIOA pay-for-performance contract strategy;
· must be used to provide Adult training services or Youth activities;
· must specify a fixed amount that will be paid to the service provider based on the achievement of specified levels of performance based on the performance outcomes defined in WIOA Sec. 116(b)(2)(A) for target populations within a defined timetable;[footnoteRef:31]  [31:  Outcomes must be independently validated as described in this Section 8 and prior to disbursement of funds.] 

· may be entered into with eligible service providers, including local or national community-based organizations or intermediaries, community colleges, or Eligible Training Providers included on Nebraska’s Eligible Training Provider List or providers of Youth workforce investment activities;
· must identify target populations as specified by the local board, which may include individuals with barriers to employment;
· may include bonus payments for the contractor based on achievement of specified levels of performance; however, bonus payments for achieving outcomes above and beyond those specified in the contract must be used by the service provider to expand capacity to provide effective training;
· requires tracking of and reporting on performance outcomes achieved under the pay-for-performance contract, measured against the levels of performance specified in the contract;[footnoteRef:32] and [32:  WIOA Sec. 116(d)(2)(K); 20 CFR § 677.160] 

· must include independent validation of the contractor's achievement of the performance benchmarks specified in the contract based on high-quality, reliable, and verified data.

13. [bookmark: _Toc466963344][bookmark: _Toc467239245]Pay-for-performance contract strategy

“Pay-for-performance contract strategy” means a specific type of performance-based contract strategy that has four (4) distinct characteristics:

(1) It is a strategy to use WIOA pay-for-performance contracts;
(2) It must include the:
a. identification of the workforce development problem and target populations for which a local area will pursue a WIOA pay-for-performance contract strategy; 
b. outcomes the local area would hope to achieve through a pay-for-performance contract relative to baseline performance; and 
c. acceptable cost to government associated with achieving these outcomes;
(3) It must include a strategy for independently validating the performance outcomes achieved under each contract within the strategy prior to payment occurring; and
(4) It must include a description of how the state or local area will reallocate funds to other activities under the contract strategy in the event a service provider does not achieve performance benchmarks under a WIOA pay-for-performance contract.

14. [bookmark: _Toc467239246]UI

In Table 1 of the policy, the term “UI:” 

(1) refers to the relative average number of unemployed individuals who reside in the local area as compared to the total average number of unemployed individuals in the state; and
(2) is based on the most recent, available program year data. 

Calculation of UI is based on data that is accessed through the Local Area Unemployment Statistics (LAUS) Program. 

15. [bookmark: _Toc466963345][bookmark: _Toc467239247]Unobligated Balance

“Unobligated balance” means the amount of funds under a federal award that the non-Federal entity has not obligated. The amount is computed by subtracting the cumulative amount of the non-Federal entity’s unliquidated obligations and expenditures of funds under the Federal award from the cumulative amount of the funds that the Federal awarding agency or pass-through entity authorized the non-Federal entity to obligate.[footnoteRef:33] [33:  20 CFR § 675.300] 
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